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Summary of Facts and Subm ssi ons

By letter of 25 June 2004, the Exami nation Secretari at
informed the appellant that his application for

enrol ment for the European qualifying exam nation in
2005 had been refused, for the reason that his degree
was a list B qualification. His diploma did not fulfil
Article 2 of the "Instructions concerning the
qualifications required for enrolment for the European
qual i fyi ng exam nation", because his qualification was
accepted to be a degree froma vocational college as
specified under Article 3(a). For that reason

Article 3(b) was applicable, neaning that at |east
three year's experience was needed to be conpleted in
the patent or other appropriate field in addition to
the period of full-tinme training or work specified in
Article 10, paragraph 2(a) of the REE. The appel | ant
could therefore be admtted to the Exam nation at the
earliest in 2008.

1. The appel | ant requests that the decision under appeal
be set aside and that his application for enrol nent for
t he European qualifying examnation in 2005 be accepted.

L1, The appel lant's grounds for the appeal nmay be
summari sed as foll ows:

The appel lant has a diploma fromthe "I ngenigrskolen i
Arhus", Denmark, which is a state recogni sed

Engi neering Col | ege. The hol der of this diplom has
passed the exam nation for the degree of Bachel or of
Science with honours. This degree requires three and a
hal f years of full time study, including half a year of
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practice. The total of European Credit Transfer Points
(ECTS)earned is 180 points.

In further support of the appeal, the appellant filed
docunentation regarding the details of the study

curricul um

Reasons for the Deci sion

1
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The appeal is adm ssible.

The EPC and the provisions governing the European
qgual i fyi ng exam nation are both based on the rule of

l aw, which forbids an institution to apply provisions
that are not known beforehand by the parties. In
addition, the applicable | aw nust be transparent and
its application predictable. It nust al so be capabl e of

application in an equal manner.

Based on the problens identified in decision D 8/ 04

with regard to Articles 2 to 4 of the Instructions
concerning the qualifications required for enrol nent

for the European qualifying exam nation as anmended and
published in QJ 2003, Supplenment to QJ 12/2003, page 17,
the Board is of the opinion that the law is not
sufficiently precise and coherent to enable a fair
conpari son of educational qualifications for the

pur pose of establishing a candidate's right to sit the
Eur opean qual i fyi ng exam nati on.

The so-called list B, referred to by the Secretariat in
its decision not to accept the appellant's enrol nent,
is the second of two such lists (A and B) which are
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purported to divide institutions and qualifications
into groups falling either under Article 2 or Article 3
of the Instructions, respectively, as required by
Article 5(1) of the Instructions. These |lists have
however not been made publicly available. The secret
conditions for enrolnent in respect of the |evel and

| ength of educations make it virtually inpossible for
appel lants to give any sensi bl e reasons why a deci sion
under appeal should be overturned. This could lead to
situations of déni de justice.

The mere reference to list B for refusing enrol nent
cannot serve as a reason for the decision, since the
content of the list is not available. This neans that
the requirenment that decisions fromthe Exam nation
Secretariat nust be reasoned has not been net, an
infringenment of Article 22(1) REE

Wil e the Board recognises the difficulties in
conparing qualifications fromdifferent states, this is
not a reason to apply paraneters which are not

obj ectively assessable nor available to the persons
concerned. Article 5 of the Instructions does not
require these lists to be secret. Further, through this
secrecy, the appellate instance is excluded from
exam ni ng whether or not these lists and the concept
behind themare in conformty with basic | ega
principles. It is therefore the duty of the Exam nation
Secretariat to set down such public rules and exanpl es
for the grouping into list A or B of different
educations that are understandable to candi dates and
can be applied in a reasonably foreseeabl e manner. The
lists nmust al so be public.
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Even di sregarding the board' s description in D 8/ 04 of
the problematic wording of Articles 3 and 4 of the

I nstructions, the board in the present case nust
conclude that the listing of various qualifications
according to the nam ng of institutions and/or degrees
is precarious at best and probably contrary to basic
principles in nost instances. A nore appropriate
paranmeter would be the length of qualifications,
conbined with a provision which requires a nore
detail ed description of the curriculumfor each degree,
as well as for single courses and for practice

requi renents, etc. The evaluation of educations by way
of so-called ECTS-points (European Credits Transfer
Systen) is one paraneter anong several that could be
used for this purpose.

FromD 8/04 it is clear that qualifications and their
| abelling may differ even within the sane country, eg
for historical reasons.

This makes it particularly inportant to exam ne not
only titles of degrees but also their substantive
content. So for exanple, it is not possible to conclude
that a degree earned froma college, as in the
appellant's case, is of a |lower standard than a degree
froma university, wthout having assessed the
particul ar subjects studi ed.

An appeal shall lie fromdecisions of the Exam nation
Board and the Secretariat only on grounds of

i nfringenment of the Regul ation on the European
qual i fying exam nation for professional representatives,
see Article 27 of the Regulation. This would nean that
the Board only woul d have the power to set aside the
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deci si on under appeal and refer the case back to the
Exam nati on Secretariat for further prosecution. Such
an approach woul d however in all |ikelihood nmean that
t he appel l ant woul d be prevented fromsitting the 2005
exam nation. This [imted result of the appeal would
therefore not put the appellant in the sane situation
as if the Secretariat had accepted his enrol nent. The
Board nmust therefore go on to exam ne whet her or not

t he appel l ant woul d be qualified under the applicable
conditions to enrol. In this examnation and in the
absence of any rules regarding the grouping of degrees
into list Aor list B, the Board has to assune that as
a rule a university or equivalent study curricul um
exceeding three years of study woul d neet the
conditions for a List Alisting, cf. Article 10(1) of
t he Regul ation, stipulating that candi dates possessing
a university - level scientific or technical
qgualification or an equivalent |evel of scientific or

techni cal know edge are entitled to enrol.

10. The above does not nmean for an applicant that his
techni cal degree automatically qualifies for enrol nent
as soon as it amobunts to three years of study. |ndeed,
the details of the study curriculummnust still be
exam ned to assess whether the candidate is likely to
be able to sit the examnation with some chance of
success. The conditions for enrolnment are also laid
down in the interest of presunptive candidates not to
spend their efforts on futile attenpts when their
educati onal background is not sufficient.

11. Based on the certificate provided regarding the degree
of Bachel or of Science with honours (D pl om ngeni ar)
hel d by the appellant and the further information given
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about the appellant's qualifications, eg that his
degree amobunts to 180 ECTS-points, corresponding to
three years of study at a technical university or
col l ege, the Board concludes that the appellant is
qualified under Article 2 of the Instructions to sit

t he exam nation w thout having to undergo further three
years of training or practice as required under

Article 3(b) of the Instructions.

12. In accordance with Article 27(4) REE, reinbursed of the

appeal fee shall be ordered.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The appellant is qualified under Article 2,
I nstructions concerning the qualifications required for
enrol ment for the European qualifying exam nation, to
enrol for the 2005 exam nati on.

3. The appeal fee is reinbursed.
The Regi strar: The Chai r man:
P. Martorana B. Schachenmann
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