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Summary of Facts and Subm ssi ons
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On 29 July 2004 the Appellant's enployer on her behal f
filed by facsimle the application for enrol nent for

t he European qualifying exam nation ("EQE") 2005
together with the required further docunents and a
debit order for the basic fee. The closure date for the
application was 30 July 2004.

On 20 August 2004, while the Appellant was on maternity
| eave, an e-mail was sent to her on behalf of the EQE
Secretariat, by which she was infornmed, that "the
mast er copy, which needs to be sent to the Exam nation
Secretariat as well, is still outstanding".

By letter dated 8 Septenber 2004 the Appell ant was

i nformed of the decision of the Head of the Exam nation
Secretariat to refuse the Appellant's application for
enrolment for the EQE in 2005 for the reason that no
witten confirmation copy had been received within a
period of one nonth of the faxed application, see

[ Announcenent of the EQE 2005] QJ EPO 3/2004, p. 119-
120) .

On 7 Cctober 2004 an appeal was filed against said

deci sion and the appeal fee was paid by neans of a
debit order. In support of the request to set aside the
decision and to accept the Appellant's enrolnment it was
submtted, that all other requirenents for the
Appel I ant' s enrol nent having been fulfilled, the
confirmation copy would not have added information to
what was tinely nmade avail able to the Exam nation
Secretariat, and that the ensuing delay of the
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Appel I ant' s professional career is out of proportion
with the error made, in which she had no part in.

At a date not appearing in the EQE file, but later than
within one nonth after the facsimle filing of the
enrol ment application and the acconpanyi ng docunents,

t he correspondi ng original docunents were received by
the EQE Secretari at.

Annexed to his letter dated 20 January 2005 the
President of the EPO nmade conments pursuant to

Article 27(4) of the Regulation on the EQE ("REE") and
Article 12 of the Regul ation on discipline for

prof essional representatives, in which it was submtted,
that Rule 24 EPC is not applicable and it is clearly
set out in the Announcenent of the EQE 2005, that the
witten confirmation nust be supplied within a non-

ext endabl e period of one nonth. The Exam nation
Secretariat has no legal obligation to rem nd the
candidates of that time limt. The rem nder sent to the
Appel lant via e-mail was a courtesy service perforned
by the Secretariat and, although no time limt was set
therein, it was not m sleading, since the candidate is
expected to know about the Announcenent. Mbreover, the
witten confirmation is neant to ensure that the
information received is correct, especially that the
candi dat e does posses the required academ ¢ know edge,
and therefore original copies are requested.
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Reasons for the decision
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Facsimle filing is since |long recognized in the
proceedi ngs under the EPC, national authorities and
even judicial bodies as an efficient, reliable and
valid alternative to the tinme-consum ng and often | ess
reliable delivery of docunents by post. In line with
this, facsimle filing is also available in respect of
the application for enrolment for the EQE 2005 - see
point |.4 of the "Announcenment of the European
Qual i fyi ng Exam nation 2005" (QJ EPO 2004, 119).

According to the conditions governing facsimle filing
of patent applications and other docunents as |laid down
by the President of the EPO based on Rule 24(1) and
36(5) EPCin the relatively few cases, where a
confirmation is still prescribed, it has to be supplied
at the invitation of the Receiving Section/the EPO the
| egal sanction for non-conpliance with said invitation
and its legal basis are expressly indicated: refusal of
t he Application under Article 91(3) EPC or,
respectively, that the facsimle shall be deemed not to
have been received, as provided in Rule 36(5) EPC (see
Article 4 of the Decision of the President of the EPO
dated 26 May 1992, QJ EPO 1992,299). It is the evident
purpose of this regine to preserve as nuch as possible
t he advantages of facsimle filing and, at the sane
time, to the extent as the requirenent to file a
witten confirmation in the conventional way is upheld,
to dimnish as far as possible the risk of |oss of
rights for non-conpliance with that formal requirenent.
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The REE adopted by the Adm nistrative Council of the
EPO (QJ EPO 1994, 7 with later anmendments) as well as

t he inplenmenting provisions thereto drawn up by the
Exam nati on Board under Article 7(6) of the Regulation
being silent on the way in which applications for the
enrol ment for exam nation have to be "addressed to the
Secretariat"” (Article 21(1) REE), the adm ssion of
facsimle filing and its conditions is a matter of

di scretion by the departnent responsible for arranging
the yearly EQE, i.e. the Secretariat. This

di scretionary power has to be exercised in a reasonabl e
manner, i.e. oriented towards the objective purpose and
in consideration of general |egal principles.

The rel evant sentence in point I.4 of the Announcenent
of the EQE 2005 (point 1, above) reads: "Were an
application for enrolnent is filed by facsimle,
witten confirmation reproducing the contents of the
facsim |l e docunments nust be supplied within a non-

ext endabl e period of one nonth." Contrary to facsimle
filings under the EPC (pt. 2 above), an invitation to
file the required confirmation copy is not nentioned,
with the effect - at least, as it appears to be the
understanding of the Secretariat - that no such forna
invitation is issued to the candidate and the one-nonth
time limt has to be calculated fromthe date of the
facsimle filing of the enrol nent request. Moreover,
the text is silent on what woul d be the | egal
consequence, if the confirmation copy is not received
by the Secretariat within said tine limt.

Under these circunstances the apparent practice of the
Secretariat to issue an e-nmail warning sent to the

candi date's personal mailbox, is not an effective
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conpensation for the greater risk which candi dates are
exposed to under the regine as set out in the preceding
point, neither in |law (not mandatory, no effect on the
calculation of the time limt for filing the
confirmation copy), nor in fact, as the present case
denonstrates: it was sent to the candidate, who was
absent from her working place, and not to her enpl oyer
whi ch had actually nade the facsimle filing on her
behal f. Furthernore, at the end of the enrol nent form
provi ded by the EPO (EPAForm 51014.3), just above the
space for the candidate's signature, the follow ng
information is given: "Receipt of your application for
enrolment will be acknow edged by e-nmail. Candi dates
who have not received an acknow edgnent by 31 Decenber
2004 [enphasi s added] should contact the Exam nation
Secretariat”". Fromthis a candidate may reasonably
under stand that she/he has nothing to check as regards
the recei pt of the docunents in question before the

i ndi cated date.

Speci al circunstances which would justify stricter
conditions for facsimle filings with the ECQE
Secretariat than with the rest of the EPOw th the
effect that candi dates were exposed to a higher risk of
a loss of rights than it is the case when ot her
docunents are filed with the EPO by facsimle, are not
at all evident. Nor did the decision under appeal

i nvoke such circunstances; rather, the sole ground
given for the refusal was the fact, that no
confirmation copy had been received within the one-
month period. It is true, that pursuant to Article 7 of
t he Decision of the Exam nation Board of 19 May 1994
(QJ EPO 1994, 599) the enrolnment formshall be
acconpani ed by a certified copy of the degree or of the
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di pl oma. However, this constitutes a distinct
requirenent of its own, which is neither factually nor
legally linked to the facsimle filing of the
application for enrolment; it nust be - and is by no
means automatically - fulfilled also where the
application is filed directly (and solely) by post. It
is pointed out that neither in Article 7 cited above,
nor el sewhere, |egal consequences for non-conpliance
with this requirenent are provided for and the
Announcenent of the EQE 2005 does not refer to this
requirenent, in that it merely prescribes a "witten
confirmation reproducing the contents of the facsimle

docunent s".

7. Nei t her the decision under appeal, nor the Announcenent
nmenti oned any | egal basis for a refusal, the latter not
constituting such a basis already for the nmere ground,
that it is silent on the | egal consequences of not
filing a confirmation copy.

8. G ven this, the inmpugned refusal of the application for
enrol ment for the EQE 2005 is flawed both for
i nappropri ate exercise of discretionary power and for
| ack of legal basis. For that reason and in view of the
Secretariat's role and resulting duties also in respect
of candi dates, reinbursenent in full of the fee for
appeal is equitable in the circunstances of the present
case (Article 24(4) REE)
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside

2. The Appellant's application for enrolnment is considered
to have been validly filed.

3. Re-i nbursenment of the fee for appeal is ordered.
The Regi strar: The Chai r man:
P. Martorana B. Schachenmann
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