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Summary of Facts and Subm ssi ons
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By a notice of appeal dated 24 Cctober 2002 and
received at the EPO on 28 COctober 2002, the Appell ant
appeal ed agai nst the decision posted by registered
letter on 25 Septenber 2002 of the Exam nation Board
t hat he had been unsuccessful in paper D of the 2002

"ECQE".

- The witten statenent of grounds of the appeal was

recei ved on 28 Cctober 2002 together with the
notice of appeal.

- The appeal fee was paid on the sane date.

The Appellant's subm ssions in his grounds of appeal
consi st of an assertion that the mark he was given for
paper Dis too |l ow due to the fact that said paper set
vague questions, which therefore would produce a w de
range of possible answers all of which could be

consi dered correct.

Moreover the fact that the candidate has no indication
what soever at his disposal in respect of the marks
possi bl e for each question, |eaves him having regard to
t he general vagueness of said question, unable to
appreciate neither the tine he has to spend on each part
of the paper, nor the depth required for each section.

The indefinite and vague questions, in particular in
part Il of the paper question 3, can produce correct
answers, which the Exam ners may not have foreseen
Therefore the correspondi ng marki ng coul d probably not
reflect the inner worth of the answers given.
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L1l The requests are the foll ow ng:

- t hat the decision of the Exam nation Board be
rectified (sic) and that the Appellant be decl ared
havi ng passed the D Exam paper of 2002 and,

- that the appeal fee be reinbursed.

| V. In a comuni cation dated 31 March 2003 the Board
expressed its provisional opinion that in fact the
Appel I ant' s subm ssions consist of no nore, than his
opi nion that he should have been awarded hi gher marks
if the exam ner had duly taken into consideration the
substantive nmerit of his work with regard to the w de
diversity of the answers resulting fromindefinite and
open ended questi ons.

According to the constant and well established
jurisprudence of this Board, its jurisdiction in "EQE"
matters is strictly limted to exam ning whet her or not
the Exam nation Board (i.e. the first instance in this
matter) has violated the REE or any provision
inmplementing it (see Article 27(1) REE)

Therefore it cannot be within the conpetence of the
Board to reconsider the exam nation procedure on its
nmerits, i.e. the quality of a candidate's work, unless
obvi ous and serious m stakes can be established w thout
reopeni ng the whol e marki ng procedure.

In the present case no such errors are even all eged.
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Since on the other hand there is no provision whatsoever
in the REE, that the candi date should be in advance

i nformed of the marks possible for each section of the
paper he sits, no violation of the REE has been assessed
by the Appellant.

Hence the Board stated that the Appellant's statenents
consist of his own opinion as to the nerits of his work,
and that such a value judgenent, being essentially

subj ective, cannot establish an infringenment of the REE

open to judicial review.

In his answer dated 24 April 2003 and received at the
EPO on the 29 April 2003 the Appellant puts forward
that according to a general principle of lawit is the
duty of the Board of Appeal to be equitable, and
therefore that the REE does not have to specify every
criteria it has to act upon.

He then stated that the exam system of the EPO coul d be
improved in that a candidate should be in advance

i nfornmed of the marks possible for each section of the
paper .

Having regard to the examner's report in the
Conpendi um of the 2002 EQE concerning paper D he failed
to pass, he still remains confused at why his work

recei ved such | ow marks.

He then referred to several passages of his paper he
consi dered being correct in view of said report.
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He concl uded that for the sake of equity the Board
shoul d reconsider its provisional opinion and allow the
appeal .

Reasons for the Decision

1
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The appeal is adm ssible.

As stated above, the Appellant's subm ssions consist of
no nore than his opinion that he should have been
awarded a higher mark if the exam ners had correctly
eval uated the quality and the nerits of his answers.

It is however a constant and very well| established
jurisprudence of this Board that its jurisdiction in
EQCE matters is limted to exam ning whet her or not the
Exam nati on Board has violated the REE or any provision
inplementing it (see Article 27(1) REE)

In particular, there are no such provisions in the REE
providing for a further control by the Board of the
merits of the marking by the two exam ners.

It cannot therefore be within the conpetence of this
Board, let alone its capability to do it, to reconsider
t he exam nation procedure as to its nerits, i.e. the
quality of a candidate's answer paper, unless obvious
or serious m stakes can be prim faciae established

wi t hout reopening the whol e marki ng procedure.

In the present case the Appellant in his answer to the
conmmuni cation has referred to several passages of his
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paper allegedly corresponding to what the Exam ner's
report considered as the main points to cover.

However, none of these references can show in any

manner an error anmounting to a violation of the REE

There is no reason for the Board to substitute its
assessnent for that of the Exam nation Board, and to
reopen the marking procedure.

In the case in suit in fact the Appellant's statenents,
since the very beginning of this appeal procedure, are
based entirely on his own opinion as to the nmerits of
hi s wor k.
Such a val ue judgnment is per se subjective and does not
all ow, even when relying on the general principle of
equity, any judicial review

3. Accordingly, the Disciplinary Board of Appeal has no
alternative but to dismss the appeal. The condition

for the reinbursenent of the appeal fee under Article
27(4) REE is therefore not fulfilled.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:
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M Beer B. Schachenmann
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